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Bankruptcy and Community Associations:
What an Association Can and Cannot Do When
An Owner Files Bankruptcy
By Gabriella R. Comstock

INTRODUCTION
     Gen er ally, con d om in ium , tow nh om e,
o r ho meo wn er  as so ciation s  are n o t fo r 
p ro fit cor po r atio ns .  Each ow ner  w ith in 
an as so ciatio n is  o b ligated  to p ay  eith er 
m on th ly  or  y ear ly  as sess m en ts .  Th e
ass es sm ents are the lif e blo od  o f  the
ass ociatio n, as  the co llectio n o f
ass es sm ents ens ur es  th at th e as s ociatio n
can  p er f or m its  p rim ar y f un ctio n , to 
m aintain  the co mm on  ar ea.
U nd ou btedly, un it o w ners  default o n the
p ay ment of  th eir as s es sm ents.  It is 
ess en tial fo r  ass ociatio n s to  take all
n eces sar y steps  to collect th e
ass es sm ents f ro m all u nit o wn er s .
H ow ev er , it is diff icu lt, if no t n ear ly 
imp os sib le, to do  th is  w h en  an o wn er 
f iles  f o r ban kr up tcy .
     An  in div id ual o wn er  can file
b an kr up tcy  eith er  u n der Chapter  7 or  13 
o f th e Ban kr u ptcy  Co de.  Un der Chapter
7 , th e d eb to r  is as s er tin g th at he h as no 
ass ets; he is  ask in g  the Co ur t to
d is ch ar g e him  o f his  liab ilities .  If  the
Tru stee find s  that the d ebtor  d o es  n o t
h av e an y  ass ets  h e w ill f ile a n o as s et
r ep or t and  th e debto r will us ually  r eceiv e
a d is ch arg e f ro m th e Ban k ru ptcy  Co ur t.
     In  a Ch apter  1 3 , a d eb to r s ub mits a
p lan to  th e Ban kr up tcy  Co ur t.  Thr ou g h
h is  p lan  h e attem pts  to r eo rg an ize.  Th e
d eb to r’ s  g oal is to  pay h is  cred itor s , bu t
o ver a p er io d  o f tim e.  Sin ce an  o wn er
o wes th e A ss o ciatio n  f or  un paid 
ass es sm ents, th e As s ociatio n is  a secur ed 
credito r  w ho  sh ou ld  be in clud ed  in  th e
o wn er ’s  bank r up tcy p lan.
     On ce an  ow ner f iles  bank ru p tcy, th e
A ss ociatio n, like all cr edito rs , is
p ro hibited  f r om  tak ing  an y step s  to
r ecov er  th e d eb t.  This is regar dles s  if
the o wn er files  f or  pr otectio n u nd er 
Chapter  7 or  13 , an  au to m atic s tay  g o es 
into ef f ect.  Pur su ant to  1 1 U.S .C.A .
§ 36 2, th e au tom atic stay  pr ev en ts an y 
and  all cr ed ito rs  o f  the debtor  fr om 
tak in g any  action  “. . . to co llect, ass es s ,
o r reco v er  a claim again s t th e d eb to r  that
aro se b efo re th e co m mencement o f  the

cas e. . .”1 

     Th erefo r e, w hat can  an  ass o ciation  d o
w hen a u nit o wn er , w ho  is  in def au lt on 
the p ay m en t o f as ses sm en ts, f iles fo r 
b an kr up tcy ?  Th e U.S . Ban kr up tcy  Cod e
is vo lu m in ou s  and  it can  be con f us in g .
The p ur p os e o f th is  ar ticle is to pr o vide
b as ic g u id elines as  to  w h at can  an d
can no t b e do n e wh en  an  o w ner is  also  a
d eb to r in a b an kr up tcy  action .

WHAT CAN AN ASSOCIATION DO
WHEN AN OWNER FILES
BANKRUPTCY UNDER CHAPTER 7?
     As  already  s tated , a d eb to r  w ho  files
f or  b an k ru ptcy pr otectio n  u nd er  Ch ap ter 
7  is as s er tin g th at he d o es  n ot have an y
ass ets.2   In a Chapter 7, th er e is on ly  so 
m uch an  As so ciation  can d o to  p r otect
its  interest.  Ty pically , it do es no t f ile a
P ro of  o f  Claim.  Sin ce th e debto r is 
s eeking  a dis ch ar ge, it d oes no t s ub m it a
p lan to  th e Ban kr up tcy  Cou rt w h ich
o utlines  h ow  th e deb to r attem pts  to
r ep ay  h is cr edito rs .  It is  imp o rtan t to
n ote, th at a dischar ge in  b an kr u ptcy  on ly 
d is ch ar g es  th e debto r of  an y per so nal
liability to  th e cr edito r .  That is, th e
credito r ’s  lien  agains t the d eb tor ’s 
p ro perty  m ay  r em ain.3   The cr ed ito r may
tak e steps  to  collect on  its lien ag ain st
the p ro p er ty .  Yet, un der  n o
cir cu ms tan ces  can  it s eek  to co llect
again st th e d eb to r p er so n ally  f o r a d eb t
that th e Ban k ru ptcy  Co ur t h as  d eclar ed
is disch ar ged .

WHEN TH E D EBTOR  I N A 
C HA PTER  13  D O ES  N OT PA Y
    W hen  a b ank ru ptcy ow n er  is inv olv ed 
in a Ch apter  13  b an k ru ptcy plan , the
A ss ociatio n w an ts  to  b e s ur e it files  a
P ro of  o f  Claim.  On ce th e A ss ociatio n 
f iles  its Pr o of  o f Claim , the d ebtor  is 
s up po sed  to con tinu e to p ay  h is  cu rr ent
ass es sm ents to th e ass ociatio n.  In
add itio n , on ce th e P ro of  o f  Claim has
b een pr o cess ed by  th e Ban kr up tcy  Cou r t
and  the Tr us tee, th e ass o ciatio n  s ho u ld 
r eceive paym ents fr o m th e Tru stee’ s

o ff ice, fo r the p re- petitio n as s es sm ents,
thr ou gh  th e d eb to r’ s  b an k ru ptcy  plan .  In 
add itio n  the as so ciation  sh ou ld  co ntinu e
to receive p aym en ts  fr om  th e deb to r f or 
h is  cur r en t p os t ban kr up tcy  p etition 
ass es sm ents.  What h ap pen s wh en  th e
o wn er  s top s p ay in g h is  cu rr en t
ass es sm ents and /o r the as so ciation  s top s
r eceivin g pay ments f ro m the Tru s tee?
A fter  all, an  autom atic s tay is  in  ef fect.
       F ir st, the as so ciation , thr ou g h its
attor ney  can  send  a letter to  th e deb to r’ s
b an kr up tcy  atto rn ey  in qu iring  as  to w hen
o r if  p aym en ts will be m ade.  In  s om e
cas es  a simp le letter to  th e ban kr up tcy 
attor ney  w ill r es ult in the d eb tor  p aying 
the amo u nt d u e an d o wing  fo r po s t
p etitio n  ass ess ments .  In  add ition , the
attor ney  m ay  pr ov id e add ition al
inf or matio n r eg ar din g th e p ro gr ess  o f  the
b an kr up tcy .
     If  th e ass ociatio n is no t r eceiv in g
p ay ments  f ro m  the Tr us tee f or  p r e- 
p etitio n  ass ess ments  it m ay  b e h elpf u l to 
check  th e statu s of  th e b an kr up tcy  case.
I n th e N or th ern  D is trict of  I llino is ,
Eas tern  Divis io n, o n line case
inf or matio n is av ailab le th ro ug h  the
g ov er nm ents “PA CER” sy stem at
h ttp://r acer .ilnb .u s co ur ts.go v/p er l/b kp lo g 
.html.  Wh en  ch eck in g th e s tatus  o f the
cas e, th e as s ociatio n can  r ev iew  the
d ocketin g in f or matio n to  ch eck p en din g
actio ns  like mo tion s  to d is miss ,
con firm ation  or  con v er sio n hear ing s.  It
is help f ul f o r th e ass ociatio n to hav e th is 
inf or matio n.  It is  no t u ncom mo n  that if
a d eb to r  is n ot m ak ing  p aym en ts  to  th e
Tru stee so  th at the Tr us tee h as  th e
n eces sar y fu n ds  to p ay  p r e- petitio n
d eb ts , the Tr us tee w ill f ile its  o wn 
Motio n to Dis miss .  If  th e Mo tio n to 
D is miss  is  g r an ted, th e ass ociatio n can 
p ro ceed  ag ain st the d eb to r as th e
autom atic stay will no  lo ng er  b e in
eff ect.
     Secon d, th e as s ociatio n can  p etition 
the b an k ru ptcy co ur t and  requ es t that the
autom atic stay be lifted .  This is 
typ ically do n e by  f iling  a Mo tio n to 
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Mod if y the A u to matic S tay .  The basis 
f or  f iling  s u ch  a m o tion , inclu d es , b ad 
f aith , n on -p aym en t, an d d am ag e to
p ro perty  as o utlined  in 1 1 U.S.C.
§ 36 2( 18 ) (c)( 2 )( C) .  An  o w ner’ s f ailu r e
to make regu lar  ass ess men t paym ents is
cau se to  lif t the au to matic s tay .  Wh ile a
Motio n to Mo d if y th e A uto matic S tay is
a m or e cos tly  o ptio n  f or  an  ass o ciation 
to pu rs u e, it is a p ow er f ul too l to either
g et the debto r to  p ay or  to  o btain  r elief 
f ro m th e auto matic s tay.  Often tim es ,
u nit ow n er  d ebtor s w ill b ring  th eir p os t
p etitio n  ass ess ment acco u nts cu r rent in 
o rd er  to  avo id mo dif ication  o f the s tay 
b y th e Ban kr u ptcy  Co ur t.
     If  a mo tio n to  mo dif y th e autom atic
s tay is  gr an ted  the cr ed ito r is  fr ee to 
p ur su e all legal rem ed ies  available to it,
to co llect th e un paid as s es sm en ts,
inclu din g th e f ilin g  o f an actio n pu r su an t
to th e F or cib le Entr y an d  D etain er  A ct.4 

Y et, wh at hap pens  if  the mo tion  is 
d en ied o r th e A ss ociatio n  d oes n ot h ave
a b as is  to  f ile a m o tion ?  Wh at can the
A ss ociatio n d o to  p r otect its  in teres t?
Can  the As so ciation  ev en  send  th e
o wn er  a statement o f  acco un t?  Can  th e
A ss ociatio n con tinu e to ass es s charg es to 
the o wn er’ s accou nt?

C OM MU NI C ATIO N S WI TH  TH E
D EBTO R
     Ty p ically, the As so ciation ’ s tr eas ur er 
o r pr op erty m an ag er  gener ates  a mo nth ly 
accou nt statement, w hich  ou tlin es th e
charg es  po sted to  an  o wn ers  acco un t, i.e.
ass es sm ents, late ch ar ges , sp ecial
ass es sm ents and /o r f in es .  Bu t can  an 
ass ociatio n s en d an  acco u nt s tatem en t to
an ow ner , wh o  h as  f iled f or  b an k ru ptcy
p ro tection  o r  is th is co m mu nicatio n a
v io latio n of  th e au tom atic stay ?  Th e
ans wer is yes , th e A ss ociatio n can 
s im ply n otif y  a d eb tor  o f  the b alance o n
h is  acco un t.
       I n H ay maker  v . G reen  Tr ee
Con su mer  D is cou nt S tor e, the d ebtor ,
f iled  f o r ban kr up tcy  u nd er Ch ap ter  7  an d
ass er ted  that G reen  Tr ee Co ns um er
D is co un t S to r e violated the auto matic
s tay in  th at it s en t the debtor  mo nth ly 
s tatemen ts  w h ich stated that th e d eb tor ’s 
accou nt was in ar rears , alo ng  w ith  a flyer
o ff er in g  to r ef in an ce th eir  d eb t.5   In
add itio n , th e H ay maker  debtor  claim ed 
G reen  Tr ee v iolated  th e autom atic stay
b y co ntactin g  the d ebtor s  b y telep ho n e
and  inq u ir in g  if th e d eb tor s wan ted to
r ef in an ce th e d eb t.6   H ay maker  held ,
after  a hear ing  o n the m atter  w as

con du cted, th at the debto rs  f ailed  to 
p ro ve th at G r een Tr ee vio lated the
autom atic stay.7   The Co ur t f ur th er 
s tated that even if  Gr een  Tree d id  th at
w hich  th e deb to rs  claimed , it w as no t a
v io latio n of  th e au tom atic stay  fo r two 
r easo ns .8 

     Fir st, “[r ]equ ests b y a cr edito r  f or 
p ay ment of  a debt ar e n ot in  v io latio n  o f
§ 36 2( a) ( 6)  w ith ou t a s ho w in g of 
h ar as sm ent o r  coercion  b y  the cr ed ito r.”9 

The H ay maker  co ur t als o s tated that the
autom atic stay is  to  p rev en t a creditor 
f ro m mak in g thr eats  of  im mediate action 
to a deb to r.1 0  It is  no t inten ded  to
p revent all com mu nicatio n s betw een  a
d eb to r and  a cr ed ito r.1 1  Secon d , th e
H ay maker  Co ur t h eld that sin ce th e
d is ch ar g e gr anted  to  the debtor , d id  no t
extin gu ish  th e cr ed ito r’ s  lien again s t th e
p ro perty , it was pr o per f or  the cr ed ito r to 
con tact th e d eb to r to see if th ey wan ted
to refin an ce th eir d eb t u nd er  b etter  term s
than wer e cu r rently  in  ef fect.1 2

     Hen ce, accor din g to  H ay maker , if a
credito r  s im p ly  s en d s a d eb to r a m on thly
s tatemen t of  acco un t it is no t a v io latio n
o f th e autom atic stay.  Thu s, an 
ass ociatio n can  com m un icate to the
d eb to r the am ou nt in  arr ear s.  Und er  no 
cir cu ms tan ces  can  it thr eaten  to  tak e
leg al action  if  the debto r fails  to p ay .

A SS ES SI N G FEES TO  TH E
D EBTO R’ S  A CC O UN T
     On ce a u nit ow n er  b eco mes
d elin qu ent, charg es  co ntinu e to  accr u e
again st th e accou nt.  Th e d eb to r  r em ain s
o blig ated to  pay his  cur r en t as s es sm ents.
Mos t as s ociatio ns  as sess  a late ch ar g e if 
ass es sm ents are n ot paid  by  a certain 
d ate.  The b ank ru ptcy co d e do es  no t
allev iate a d eb to r’ s  o bligation  to  p ay
these as sess m en ts  an d ch arg es .  In  s o me
cas es , p rior  to  an o wn er  filing  fo r
b an kr up tcy  p r otectio n, an  ass ociatio n 
m ay  h av e alr ead y in itiated legal
p ro ceed ing s again st an  o w ner fo r  u np aid 
ass es sm ents and /o r v io latio n of  th e
ass ociatio n’ s  r es tr ictio n s.  In h er en tly , th e
ass ociatio n w ou ld  h ave in cu rr ed  legal
f ees.  Add ition ally , f in es may h av e b een
ass es sed  to the o wn er’ s accou nt.  Can 
the ass o ciation  includ e all o f these
amo un ts  as  p art o f its  P r oo f of  Claim ?
Can  the as so ciation  co ntinu e to  as ses s
charg es  to  an  o wn er ’ s accou nt af ter the
o wn er  h as filed  f or  bank r up tcy?  The
ans wer to bo th qu es tio ns  is  y es .
       The Co ur t in  I n re K arin- Mar ie
Lun d ad dr es s ed  th e is su e o f w hat

amo un ts  can b e in clu ded in a cr edito r ’s 
P ro of  o f  Claim.1 3  The cr ed ito r in  Lun d
w as  a co nd om inium  as so ciation ,
g ov er ned  b y a d eclar atio n , ru les  and 
r eg ulation s, an d th e I llino is 
Con do min iu m P ro perty  A ct.  Th e
credito r  f iled a Pr o of  o f  Claim , in the
d eb to r’ s  Chap ter 13  bank r up tcy, in  th e
amo un t o f $4 0 ,5 10 .0 1 .1 4  The d ebtor 
o bjected  to this claim .1 5  The d ebtor 
o bjected  to the ass ess men t of  m o nthly 
p re-p etition  late ch ar ges , po st petitio n
m on th ly  an d s pecial as ses sm en ts  an d
late ch arg es , all atto rn eys ’ fees an d  p re-
p etitio n  s pecial as s es sm ents or  fines  o f
$ 10 0.00 1 6

    The Lun d co ur t r elied  o n 11  U.S.C.
§ 50 6( b)  to  r each its  r uling . §5 0 6( b) 
s tates in relev an t p ar t:
     To  th e exten t that an allo w ed  s ecu red
claim  is  s ecu red by  pr op erty th e v alu e of 
w hich  . . . is gr eater  th an  the am ou n t of 
s uch claim , there s h all b e allo w ed  to  the
h older o f su ch claim , in ter es t o f su ch
claim , and  an y reas o nable f ees, co sts , or 
charg es  pr ov ided fo r  u nd er th e
agr eemen t un d er  w hich su ch claim 
aro se.1 7

     Sim ilar ly, the co ur t h eld that
attor ney s’  f ees  can  be in clud ed  in  a
p ro of  o f  claim, u nd er §5 0 6( b)  if  f ou r 
r eq uirem en ts  ar e satis fied.1 8  Fir st, the
credito r  m us t h av e an allow ed  s ecu red 
claim .  Seco n d, the claim  m us t b e ov er
s ecur ed .  Th ird , th e u nd erlying 
d ocum en ts mu s t pr ov ide f o r su ch  fees 
and  cos ts.  Fin ally , the fees  an d co s ts 
m us t be reas o nable.1 9

     Th e Lun d co ur t h eld that th e
con do min iu m ass ociatio n cou ld  in clud e
in its P ro of  of  Claim un p aid pr e-p etition 
ass es sm ents, un paid  po st petitio n, late
charg es  an d cer tain  actu al co sts , as  th ey 
are all pr ov ided fo r  p ur s uant to  the term s
o f th e p ar ties ag reement, the
d eclaratio n.2 0  Cer tainly, th e late ch arg es 
and  char ges to th e accou n t still m us t b e
r easo nab le to  b e allow ed .2 1

     In  Lun d, the Co ur t d id  n ot allo w 
attor ney s’  f ees  w hich wer e deter mined 
to be u n reas o nable and  th us  m od ified  th e
A ss ociatio n’ s  claim .2 2  To en s ur e that a
b an kr up tcy  co ur t will ov err ule any 
o bjectio ns  b y  a d eb tor , a creditor  s h ou ld 
b e su re to  in clud e o nly r easo nab le f ees .
The “. . . p r in ciple o f cos t- ben ef it
analy sis  b ear s co ns ideratio n wh en
app ly in g  § 50 6 (b ) . . .”2 3  Accor d in gly ,
n ot all fees  an d co s ts  in cu rr ed  by  an 
ass ociatio n w ill be allo w ed  to b e
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inclu ded  in a P ro of  of  Claim.
     Fo llo win g Lun d, a cred itor  can als o
“.  . . seek  to  r eco ver accru in g  p os t
p etitio n  f ees , as ses sm en ts, and  ex pen ses
w ithin the p arameter s of  §5 06 (b ) .”2 4

A gain , the f ees  and  ex pen ses mu s t be
r easo nab le.  Like th e pr e-p etition 
ass es sm ents and  char ges, a cr ed ito r can 
als o seek to  co llect p os t p etition 
ass es sm ents and  char ges ass es sed  o n the
p ar ties ; u nd erlying  ag reement, the
d eclaratio n.

C ON CLUS I ON 
       A n As s ociatio n mu s t stop  all eff or ts 
to co llect u n paid  as sess m en ts , o nce a
d eb to r f iles  bank ru p tcy, eith er  un der 
Chapter  7 or  13 .  Ho wever , th at do es  no t
m ean th at th e ass ociatio n  s ho uld  d o
n othing  to  p r otect its  in terest.  It sh ou ld 
f ile a P ro of  of  Claim.  It sh ou ld als o
con tinu e to ass es s the ap pr op riate
charg es  ag ain st the ow ner ’s  acco un t.
F ur th er , it s ho uld con tin ue to m on ito r
the b an k ru ptcy to  en su re th at it is d oing 
all that is n eces sar y to  pr otect its  in teres t.
F in ally , w hen  n eces s ar y, it s ho u ld  f ile
the app r op riate m otion  to  m od if y  the
autom atic stay.  No n etheles s, at all
tim es , the as so ciation  s h ou ld  co mp lete a
cos t- ben ef it an alys is an d  b e su r e th at an y
f ees in cur red  are r eas on able, in  lig h t of 
the amo u nt o f  the u n derly in g claim .   

1    1 1 U.S .C.A . § 36 2 ( a)  ( 6 )
2    11  U .S.C.A . §7 01  et. s eq .
3    11  U .S.C.A . §5 24  (e)
4    73 5 I LCS 5 /9 -1 01 , et. seq.
5    16 6 B.R.6 0 1, 6 07  (W .D .Pa. 19 9 4) 
6    I d.
7    I d.
8    I d. at 60 8 .
9    I d.
1 0  I d.
1 1  I d.
1 2  I d.
1 3  1 87  B.R. 2 4 5 (N .D .Ill. 19 95 ).
1 4  1 87  B.R. at 2 48 .
1 5  I d.
1 6  I d. at 2 49 .
1 7 11  U .S .C.A. §5 06 (b ) .
1 8  I d.  at 2 5 1.
1 9  I d.
2 0  I d. at 2 52 - 53 .
2 1   I d. at 2 53 .
2 2   I d. at 2 59 .
2 3   I d.
2 4   I d. at 2 50 .
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